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Memo 

Draft Amendments to Model Code of Professional Conduct              

Re: Discrimination and Harassment  

Introduction 

1. The Model Code of Professional Conduct (the “Model Code”) was developed by the 

Federation of Law Societies of Canada (the “Federation”) to synchronize as much as 

possible the ethical and professional conduct standards for the legal profession across 

Canada. First adopted by the Council of the Federation in 2009, the Model Code has 

now been adopted by 13 of the 14 provincial and territorial law societies.  

2. The Federation established the Standing Committee on the Model Code of Professional 

Conduct (the “Standing Committee”) to review the Model Code on an ongoing basis to 

ensure that it is both responsive to and reflective of current legal practice and ethics. The 

Standing Committee is mandated by the Federation to monitor changes in the law of 

professional responsibility and legal ethics, to receive and consider feedback from law 

societies and other interested parties regarding the rules of professional conduct, and to 

make recommendations for amendments to the Model Code.  

3. In accordance with its mandate, the Standing Committee engages in an extensive 

process of review, analysis and deliberation before recommending amendments to the 

Model Code. Consultation with the law societies and other interested stakeholders is an 

essential component of this process. 

4. In addition, the Law Society of Alberta has been engaging in educational initiatives 

related to the recent young lawyer survey and the launch of a model Respectful 

Workplace Policy. The Law Society committed to seeking feedback from Alberta lawyers 

on proposed changes to Rule 6.3 of the Model Code, dealing with harassment and 

discrimination.  

Request for Feedback 

5. The Standing Committee is seeking the feedback of a wide range of stakeholders on 

draft amendments to the Model Code.  

6. The amendments proposed in the current Consultation Report address issues related to 

the duties related to non-discrimination and harassment. The Law Society is seeking 

feedback to share with the Standing Committee.  

7. The Standing Committee will carefully consider the substantive feedback it receives, 

making further changes to the proposed amendments as appropriate. The deadline for 

providing feedback to the Law Society is June 30, 2020. Please send your feedback via 

email to Nancy Carruthers, Senior Manager, Policy & Ethics.  

mailto:nancy.carruthers@lawsociety.ab.ca?subject=Model%20Code%20Changes
mailto:nancy.carruthers@lawsociety.ab.ca?subject=Model%20Code%20Changes
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8. The final amendments will be presented to the Council of the Federation for approval in 

December 2020 and then submitted to the law societies for adoption and 

implementation.  

Discrimination and Harassment  

9. The Standing Committee is proposing amendments to Model Code Rule 6.3 concerning 

discrimination and harassment. The draft amendments revise the rule to provide greater 

guidance on the duties of non-discrimination and non-harassment and to include specific 

guidance regarding bullying. 

Background 

10. The Law Societies Equity Network (“LSEN”) provided the initial impetus for the 

examination of Rule 6.3 on Harassment and Discrimination. The LSEN is a network of 

law society staff engaged in efforts to prevent discrimination and harassment in 

Canadian legal workplaces and to promote diversity and inclusion. In June 2019, the 

LSEN sent a Memorandum to the Standing Committee suggesting that the current 

Model Code rules were insufficient. The LSEN identified one shortcoming in particular: 

the rules and commentary may not adequately reflect the importance of preventing 

discrimination and harassment. The LSEN suggested that the Standing Committee 

propose revisions to the Model Code directed at clarifying the obligations. 

11. The Standing Committee took into account the considerable empirical and anecdotal 

evidence that discrimination, harassment and bullying remain prevalent in the legal 

profession.  

12. In 2015, the Law Society of Ontario’s (“LSO”) Challenges Faced by Racialized 

Licensees Working Group issued a Consultation Paper1 in which it noted that these 

licensees continue to face barriers to full inclusion in the profession. The report identified 

some of the barriers including discriminatory behaviours and assumptions and 

behaviours that amount to bullying.  

13. The LSO’s 2017 articling survey (“Articling Experience Survey”)2 revealed that significant 

numbers of those surveyed reported experiencing discrimination: 21% of respondents 

who had completed articling had experienced unwelcome comments related to personal 

characteristics protected under Ontario’s Human Rights Code3 and 17% of respondents 

believed that they had experienced differential treatment related to a protected ground. 

Of respondents who were articling at the time of the survey, 18% reported unwelcome 

comments and 16% reported differential treatment related to a protected ground. 

14. In 2019, the prairie law societies (Law Society of Alberta, Law Society of Saskatchewan 

and Law Society of Manitoba) conducted surveys of articling students and recent calls in 

 
1 Developing Strategies for Change: Addressing Challenges Faced by Racialize Licensees: 
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/r/racialized-licensees-consultation-
paper.pdf 
2 The Law Society of Upper Canada Summary of Articling Experience Survey Results: 
http://www.lawsocietygazette.ca/wp-content/uploads/2018/01/Summary-of-Articling-Experience-Survey-
Results.pdf 
3 R.S.O. 1990, c. H.19. 

https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/r/racialized-licensees-consultation-paper.pdf
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/r/racialized-licensees-consultation-paper.pdf
http://www.lawsocietygazette.ca/wp-content/uploads/2018/01/Summary-of-Articling-Experience-Survey-Results.pdf
http://www.lawsocietygazette.ca/wp-content/uploads/2018/01/Summary-of-Articling-Experience-Survey-Results.pdf
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their jurisdictions. The Alberta results4 indicated that 32% of respondents reported 

experiencing discrimination, harassment or both during the recruitment process or 

articles. In Manitoba, the number was 24%.5 

15. In 2019, the International Bar Association (“IBA”) released its Report on bullying and 

harassment in legal workplaces: Us Too? Bullying and Sexual Harassment in the Legal 

Profession.6 This global survey of 6,980 respondents revealed alarming levels of 

bullying, harassment and sexual harassment: 1 in 2 female respondents and 1 in 3 male 

respondents reported experiencing bullying in their workplace and 1 in 3 female 

respondents and 1 in 14 male respondents reported being sexually harassed in a work 

context. Most of those who had experienced bullying or sexual harassment had not 

reported their experience. 

16. The Standing Committee took all this information into account and determined that it was 

essential to clarify the harassment and discrimination provisions of the Model Code and 

to include specific guidance on bullying.  

17. In clarifying the obligations relating to discrimination, harassment and bullying, the 

Standing Committee considered the recommendations of the LSEN, and legislation and 

case law which establish the law and principles applicable to discrimination and 

harassment in Canada. It also considered the rules of professional conduct of several 

Canadian law societies which have already expanded their rules and commentary on 

discrimination and harassment to provide more detailed guidance. 

Proposed Amendments 

18. The Standing Committee is proposing that Rule 6.3 be amended to clarify the relevant 

obligations. The draft amendments are set out in Appendix A to this Report. 

19. Rule 6.3-1 would remind counsel of the obligation not to discriminate. The Standing 

Committee is suggesting that the prohibition on discrimination be the first rule in this 

section because it is the broadest duty, and as indicated in relevant case law, 

encompasses the duty not to harass. 

20. The proposed Commentary to Rule 6.3-1 provides guidance on the obligation not to 

discriminate. As in the existing version, the first paragraph of the Commentary expresses 

the special responsibility of lawyers to respect the requirements of human rights laws. 

The amended Commentary would also refer to the requirement to respect workplace 

health and safety laws, reflecting the fact that these laws contain duties relevant to the 

obligations not to discrimination or harass and to create safe workplaces. 

21. The second paragraph in the proposed Commentary largely parallels the existing Model 

Code Rule 6.3-1: it affirms that the principles of human rights laws, workplace health and 

safety laws and related case law apply to the interpretation of the Model Code rules on 

discrimination and harassment. 

 
4 See the Articling Program Assessment Research Report and related materials online at 
https://www.lawsociety.ab.ca/2019-articling-survey-results/  
5 The LSM Articling Research Report can be accessed online at http://www.lawsociety.mb.ca/for-
lawyers/miscellenous/miscellaneous-pdfs/2019%20LSM%20Articling%20Research%20Report.pdf/view  
6 The IBA’s Report is available online at https://www.ibanet.org/bullying-and-sexual-harassment.aspx  

https://www.lawsociety.ab.ca/2019-articling-survey-results/
http://www.lawsociety.mb.ca/for-lawyers/miscellenous/miscellaneous-pdfs/2019%20LSM%20Articling%20Research%20Report.pdf/view
http://www.lawsociety.mb.ca/for-lawyers/miscellenous/miscellaneous-pdfs/2019%20LSM%20Articling%20Research%20Report.pdf/view
https://www.ibanet.org/bullying-and-sexual-harassment.aspx
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22. The third, fourth and fifth commentary paragraphs are new. Paragraph 3 draws on the 

judgment of Justice McIntyre in Andrews v. Law Society of British Columbia, [1989] 1 

S.C.R. 143. In that case, the Supreme Court of Canada defined discrimination; 

paragraph 3 incorporates that definition. Paragraph 4 provides a non-exhaustive list of 

behaviours which amount to discrimination. This list is intended to help legal 

professionals interpret their obligation of non-discrimination. Many of these examples are 

drawn from Supreme Court of Canada case law or human rights statutes.7 Other 

examples have been drawn from the reports of the IBA and law societies. 

23. The final paragraph of the proposed Commentary advises that providing ameliorative 

programs, services or activities is not discrimination. This clarification is drawn from s. 

15(2) of the Canadian Charter of Rights and Freedoms and human rights legislation.8 

24. Rule 6.3-2 is currently an interpretive provision: it provides that a term used in the Rule 

that is defined in human rights legislation has the same meaning as in the legislation. 

The Standing Committee is proposing to define key terms in the Commentaries to the 

rules instead.  The new proposed Rule 6.3-2 would express the prohibition on 

harassment (replacing current rule 6.3-4) with Commentary providing guidance to this 

obligation. 

25. The first paragraph of the Commentary defines harassment for the purposes of the 

Model Code. The second paragraph expresses the well-established principle of human 

rights law that intent is not required in order to establish harassment.9 The third 

paragraph of the Commentary provides examples of behaviours which constitute 

harassment. Like the examples used in the Commentary to Rule 6.3-1, these examples 

are drawn from case law, statutes and law society reports. One of the behaviours the 

Commentary identifies as constituting harassment is bullying: for greater clarity, 

Commentary paragraph 4 provides a definition of bullying. 

26. The final paragraph of the Commentary reminds counsel that the rule does not apply 

only to conduct related to or performed in the lawyer’s office or legal practice. This is 

consistent with the Commentary to Rule 2.1-1 (Integrity) which specifies that 

“[d]ishonourable or questionable conduct on the part of a lawyer in either private life or 

professional practice will reflect adversely upon the integrity of the profession and the 

administration of justice.” The Commentary to Rule 2.1-1 makes it clear that law 

societies may take disciplinary action for acts outside the professional sphere. 

27. The Standing Committee is proposing that Rule 6.3-3 prohibition on sexual harassment 

be revised to ensure its consistency with the proposed changes to the language in Rules 

6.3-1 and 6.3-2. Proposed new Commentary defines sexual harassment and provides a 

non-exhaustive list of examples of behavior which amounts to sexual harassment. As in 

the Commentary to Rule 6.3-2, the Commentary to 6.3-3 clarifies that sexual 

 
7 Some of the relevant cases include: Ont. Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C.R. 
536; British Columbia Human Rights Tribunal v. Schrenk, 2017 SCC 62, [2017] 2 S.C.R. 795; British 
Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3; British 
Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3 
S.C.R. 868. 
8 See for example the Canadian Human Rights Act, RSC 1985, c H-6, s 16(1). 
9 See for example Ont. Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C.R. 536. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/101/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16919/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1761/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1761/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1761/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1761/index.do
https://laws.justice.gc.ca/eng/acts/H-6/FullText.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/101/index.do
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harassment may exist even in the absence of intent on the part of an alleged harasser. 

The Commentary concludes with a provision identical to the Commentary to Rule 6.3-2 

on the scope of the obligation. 

28. The proposed new Rule 6.3-4 prohibits reprisals against persons inquiring about their 

rights or the rights or others, complainants, witnesses, and those assisting in 

investigations or proceedings related to a complaint of discrimination, harassment or 

sexual harassment. The Commentary to the new rule contains a non-exhaustive list 

(drawn from legislation) of behaviours which amount to reprisal.10 

29. Rule 6.3-5, currently the prohibition on discrimination, would be deleted. 

 

 
 

 

 

 

 
10 A non-exhaustive list of the legislation consulted includes: the Saskatchewan Human Rights Code, 
2018, SS 2018, c 24.2; The Human Rights Code, CCSM c H175; Human Rights Act, SNWT 2002, c 18; 
Public Service of Ontario Act, 2006, SO 2006, c 35, Sch A; Labour Code, CQLR c C-27; Adult Protection 
Act, SNL 2011, c A-4.01; Public Service Act, SNu 2013, c 26 and Occupational Health and Safety Act, 
RSY 2002, c 159. 

https://www.canlii.org/en/sk/laws/stat/ss-2018-c-s-24.2/latest/ss-2018-c-s-24.2.html
https://www.canlii.org/en/sk/laws/stat/ss-2018-c-s-24.2/latest/ss-2018-c-s-24.2.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-h175/latest/ccsm-c-h175.html?autocompleteStr=The%20Human%20Rights%20Code&autocompletePos=2
https://www.canlii.org/en/nt/laws/stat/snwt-2002-c-18/latest/snwt-2002-c-18.html?autocompleteStr=Human%20Rights%20Act&autocompletePos=5
https://www.ontario.ca/laws/statute/06p35?search=%22Public+Service+of+Ontario+Act%22&use_exact=on
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-27/latest/cqlr-c-c-27.html?autocompleteStr=CQLR%20c%20C-27&autocompletePos=1
https://www.canlii.org/en/nl/laws/stat/snl-2011-c-a-4.01/latest/snl-2011-c-a-4.01.html?autocompleteStr=Adult%20Protection%20Act&autocompletePos=4
https://www.canlii.org/en/nl/laws/stat/snl-2011-c-a-4.01/latest/snl-2011-c-a-4.01.html?autocompleteStr=Adult%20Protection%20Act&autocompletePos=4
https://www.canlii.org/en/nu/laws/stat/snu-2013-c-26/latest/snu-2013-c-26.html?autocompleteStr=SNu%202013%2C%20c%2026%20&autocompletePos=1
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-159/latest/rsy-2002-c-159.html?autocompleteStr=RSY%202002%2C%20c%20159&autocompletePos=1

	Introduction
	Request for Feedback
	Discrimination and Harassment

